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Aims: 
 

● To inform all stakeholders of the statutory guidance which head teachers, governing boards, local 
authorities, academy trusts, independent review panel members and special educational needs (SEN) 
experts must have regard when carrying out their functions in relation to exclusions. 

 
Co-op Academy Oakwood follows the Statutory Guidance for exclusions documented in:  
Exclusion from Maintained Schools, Academies and Pupil Referral Units in England – statutory guidance for 
those with legal responsibilities in relation to exclusion.  
 
Legislation and guidance which informs the policy:  
 

● the Education Act 2002, as amended by the Education Act 2011;  
● the School Discipline (Pupil Exclusions and Reviews) (England) Regulations 2012;  
● the Education and Inspections Act 2006;  
● the Education Act 1996; and  
● the Education (Provision of Full-Time Education for Excluded Pupils) (England) Regulations 2007, as 

amended by the Education (Provision of Full-Time Education for Excluded Pupils) (England) 
(Amendment) Regulations 2014. 

 
Exclusions and the Law 
As stated in Section 21A of the Education Act 2002 and regulations made under that section:  
 
Only the head teacher of a school can exclude a pupil and this must be on disciplinary grounds. A pupil may 
be excluded for one or more fixed periods (up to a maximum of 45 school days in a single academic year), or 
permanently. A fixed-period exclusion does not have to be for a continuous period.   
 
A fixed-period exclusion can also be for parts of the school day. For example, if a pupil’s behaviour at 
lunchtime is disruptive, they may be excluded from the school premises for the duration of the lunchtime 
period. The legal requirements relating to exclusion, such as the head teacher’s duty to notify parents, apply 
in all cases. Lunchtime exclusions are counted as half a school day for statistical purposes and in determining 
whether a governing board meeting is triggered.  
 
The law does not allow for extending a fixed-period exclusion or ‘converting’ a fixed-period exclusion into a 
permanent exclusion. In exceptional cases, usually where further evidence has come to light, a further 
fixed-period exclusion may be issued to begin immediately after the first period ends; or a permanent 
exclusion may be issued to begin immediately after the end of the fixed period.  
 
The behaviour of a pupil outside school can be considered grounds for an exclusion.  
 
The head teacher may withdraw an exclusion that has not been reviewed by the governing board.  
 
Any decision of a school, including exclusion, must be made in line with the principles of administrative law, 
i.e. that it is: lawful (with respect to the legislation relating directly to exclusions and a school’s wider legal 
duties, including the European Convention on Human Rights and the Equality Act 2010); rational; reasonable; 
fair; and proportionate. 
 
The head teacher must take account of their legal duty of care when sending a pupil home following an 
exclusion.  
 
When establishing the facts in relation to an exclusion decision the head teacher must apply the civil standard 
of proof; i.e. ‘on the balance of probabilities’ it is more likely than not that a fact is true, rather than the 
criminal standard of ‘beyond reasonable doubt.’ This means that the head teacher should accept that 
something happened if it is more likely that it happened than that it did not happen.  
 
Under the Equality Act 2010 (the Equality Act), schools must not discriminate against, harass or victimise 
pupils because of: sex; race; disability; religion or belief; sexual orientation; pregnancy/maternity; or gender 
reassignment. For disabled children, this includes a duty to make reasonable adjustments to policies and 
practices and the provision of auxiliary aids.  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921405/20170831_Exclusion_Stat_guidance_Web_version.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921405/20170831_Exclusion_Stat_guidance_Web_version.pdf


 
In carrying out their functions, the public sector equality duty means schools must also have due regard to the 
need to:  
• eliminate discrimination, harassment, victimisation, and other conduct that is prohibited by the Equality Act;  
• advance equality of opportunity between people who share a protected characteristic and people who do 
not; and  
• foster good relations between people who share a protected characteristic and people who do not share it.  
 
These duties need to be complied with when deciding whether to exclude a pupil. Schools must also ensure 
that their policies and practices do not discriminate against pupils by unfairly increasing their risk of exclusion. 
Provisions within the Equality Act allow schools to take positive action to deal with particular disadvantages, 
needs, or low participation affecting one group, where this can be shown to be a proportionate way of 
dealing with such issues4.  
 
The head teacher and governing board must comply with their statutory duties in relation to SEN when 
administering the exclusion process. This includes having regard to the SEND Code of Practice.  
 
It is unlawful to exclude for a non-disciplinary reason. For example, it would be unlawful to exclude a pupil 
simply because they have additional needs or a disability that the school feels it is unable to meet, or for a 
reason such as: academic attainment/ability; the action of a pupil’s parents; or the failure of a pupil to meet 
specific conditions before they are reinstated, such as to attend a reintegration meeting. However, a pupil 
who repeatedly disobeys their teachers’ academic instructions could be subject to exclusion. 
 
‘Informal’ or ‘unofficial’ exclusions, such as sending a pupil home ‘to cool off’, are unlawful, regardless of 
whether they occur with the agreement of parents or carers. Any exclusion of a pupil, even for short periods 
of time, must be formally recorded. 
 
Maintained schools have the power to direct a pupil off-site for education to improve their behaviour 
 
A pupil at any type of school can also transfer to another school as part of a ‘managed move’ where this 
occurs with the consent of the parties involved, including the parents and the admission authority of the 
school. However, the threat of exclusion must never be used to influence parents to remove their child from 
the school. 
 
The responsibilities of the head teacher.  
Only the head teacher of a school can exclude a pupil and this must be on disciplinary grounds. 
Head teachers: 
 

● must establish a behaviour policy.  
● should have processes for identifying and supporting pupils’ additional needs.  
● should have regard to the SEND Code of Practice.  
● should consider the use of multi-agency assessment which may pick up unidentified SEN.  
● should consider whether exclusion is providing an effective sanction if a pupil has multiple exclusions 

or is approaching the legal limit of 45 days.  
● should consider pupils with SEND, pupils eligible for free school meals; looked after children8; and 

pupils from certain ethnic groups and the early interventions that can be used to address the needs of 
these pupils.  

● should, as far as possible, avoid permanently excluding any pupil with an EHC plan or a looked after 
child. 

● should engage with parents and any additional professionals involved with the child.  
● Should consider additional support or alternative placement when they have concerns about 

behaviour and / or the risk of exclusion.  
● should inform parents without delay, of the period of exclusion and the reason(s) for it.  
● should inform parents of their right to make representations about the exclusion to the governors and 

how to do this. Parents should have written notification of this.  
● should set out what arrangements have been made to enable the pupil to continue their education 

prior to the start of any alternative provision or the pupil’s return to school 
● should notify paetns of sources of information 

https://www.gov.uk/government/publications/school-exclusion 

https://www.gov.uk/government/publications/school-exclusion


the Coram Children’s Legal Centre www.childrenslegalcentre.com  or ACE Education 
http://www.aceed.org.uk and their advice line service on 03000 115 142 on Monday to Wednesday 
from 10 am to 1 pm during term time. 

● should inform the governing board and Local Authority of permanent exclusions, exclusions that result 
in pupils being excluded for a total of more than 5 school days in a term and exclusions which would 
result in the pupil missing a public examination or national curriculum test.  

● must notify the Local Authority and governing body once per term of any exclusions not already 
notified; this must include the reason(s) and duration.  

 
The responsibilities of the Governing body:  
 

● to consider parents’ representations about an exclusion. The requirements on a governing board to 
consider an exclusion depend upon a number of factors (see below)  

 
The governing body has a duty to review the head teacher’s exclusion decision. The process is set out below: 
 

 
The Government supports head teachers in using exclusion as a sanction where it is warranted. However, 
permanent exclusion should only be used as a last resort, in response to a serious breach or persistent 

http://www.childrenslegalcentre.com/
http://www.aceed.org.uk/


breaches of the school's behaviour policy; and where allowing the pupil to remain in school would seriously 
harm the education or welfare of the pupil or others in the school.  
 
The decision to exclude a pupil must be lawful, reasonable and fair. Schools have a statutory duty not to 
discriminate against pupils on the basis of protected characteristics, such as disability or race. Schools should 
give particular consideration to the fair treatment of pupils from groups who are vulnerable to exclusion.  
 
Disruptive behaviour can be an indication of unmet needs. Where a school has concerns about a pupil’s 
behaviour, it should try to identify whether there are any causal factors and intervene early in order to reduce 
the need for a subsequent exclusion. In this situation, schools should consider whether a multi-agency 
assessment that goes beyond the pupil’s educational needs is required.  
 
Schools should have a strategy for reintegrating a pupil who returns to school following a fixed-period 
exclusion and for managing their future behaviour. 
 
All children have a right to education. Schools should take reasonable steps to set and mark work for pupils 
during the first five school days of an exclusion; and alternative provision must be arranged from the sixth 
day. There are obvious benefits in arranging alternative provision to begin as soon as possible after an 
exclusion. 
 
Where parents dispute the decision of a governing board not to reinstate a permanently excluded pupil, they 
can ask for this decision to be reviewed by an independent review panel. Where there is an allegation of 
discrimination (under the Equality Act 2010) in relation to a fixed-period or permanent exclusion, parents can 
also make a claim to the First-tier Tribunal (Special Educational Needs and Disability) for disability 
discrimination, or the County Court for other forms of discrimination.  
 
An independent review panel does not have the power to direct a governing board to reinstate an excluded 
pupil. However, where a panel decides that a governing board’s decision is flawed when considered in the 
light of the principles applicable on an application for judicial review, it can direct a governing board to 
reconsider its decision. The panel will then be expected to order that the school must make an additional 
payment of £4,000 if it does not offer to reinstate the pupil. Whether or not a school recognises a pupil as 
having SEN, all parents have the right to request the presence of an SEN expert at a review meeting. The 
SEN expert’s role is to advise the review panel, orally or in writing or both, impartially, of the relevance of 
SEN in the context and circumstances of the review. For example, they may advise whether the school acted 
reasonably in relation to its legal duties when excluding the pupil.  
 
Excluded pupils should be enabled and encouraged to participate at all stages of the exclusion process, 
taking into account their age and ability to understand. 
 


